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A, ASSIGNMENTS OF ERROR

I THE TRIAL COURT ERRED N 1MPOSING 12 ZONTHS COMMUNITY CusTody

AS DART of THE SENTENCE.

2. THE TRIAL CART ERRED IN 14100SING- A SENTENCE THAT EYCLEBED

THE STATUTORNY, mAXits .

3. THE TRIAL courT ERRED 1N 1TS AQPLCATION Of RCi 9A.20.021 BeCRASE

OF ITS AWIBICNAITS .

4. MATTERS of CONTINLING AND SURSTANTIAL puBlLIC INTEREST REATIN

WHICH REGUIRE REVIEW.
B. ISSUES PERTAINING TO ASSIGNAENTS Of EFRROR

Lo DiD THE SENTENCING cURT nNOT RAVE THE STATUTORN AUTHORITY 7o
IMPOSE A SENTENCE OF (O smONTHS PLus 12 420NTYIS OF CommtuiniTy
CUSTODy ON WUNT 2, WHERE THE ARXIATUM SENTENRE only could BE

LB AONTHS AT COMBINATION WiTH COMMUNITy CUsTODy unbER RCw 2.9YA4. 70/ (%) 2

2. DD THE SENTENCING COURT MISAPPLy THE ' STATUTORG AMRYIAtU4’ AR
COUNT 2, WHERE THE RELEVANT STATATOR\, 4RXIMUAT IS THE HIGH £nvd

OF THE STANDARD RANGE UNDER 94.20.021() 7
3. K v 94.20.021 (1) AmBIGuUgUS wiTH REGARAS TO 'STATUTOR Y mAviriun’ D
Ho THOUGH ACKNOWLEDGEAN AS a100T, DDES MmR. NoyolAs NuBLE SEcpard.,

CLAIM CONTAIN MATTERS ©f CONTINUING AND SUBSTANTIAL M8LIC InNTEREST

WHIRH REGUIRE REVIEW, TO PROVIDE FUTURE GLudAncE 7O pudlit cFFACIALS 2



C. STATEMENT oF THE CASE
ON JUNE 21, 20l | MARIO NoYolA, (HERENW AFTER " mR . AMoYolA')
WAS CHARGED By iNFORMIBTION wiTH ASSAULT s/ THE SECOVD DEGREEL | 1NTIMIATING
A PUBLIC SERVANT, AND ASSBULT /N THE THIRY DEGRELS. THE BASIS foR THE
CHARGES wAS FOR Aanl ALLEGEA ASSAWLT vt A CoRRECTION OFFILER AT
THE GRANT CounTy JalL.
PRIGR. TO TRIAL, oN ALBRUARN B, 2012, THE STATE FILED AV AVIEVOES
-~ INFORAATION  CHARGING- A1R- NOYoLA wnwiTH CUSTOMNAL ASIRULT Rl 4. 3. 100 (1)b);
INTIMIDATING- A PUBUC SERVANT Rew 9A4.76.180; AND ASSAULT N THE
THIRD DEOREE Rews 94. 3L .€31 (1)(9).
MR. NOYoLA NOTED HIs OBIKCTION 7O THE AMENMIENT BASEA o~ THK
DUpLILATIVR NATURE of QOUNT | AND 3 AND THAT THEy wERE BoTH RAEY
O THE SAMLE JNTENT. ALL THREE <ONUIKTIONS /ANVOLLED THE SAmE ALLEGEA

vicTiang.

OV FERRUARY 9, 2012 mR. NOYOLA wAS CONVIKTEL B, A Jury, of
ALL THREE COUNTS.

AT THE SENTENUNG- HEARING- enf ATARCH 1, 2012, AR. NoYolA aovEd
TO VACATE ONE ofF THE ASSAULT CONVIRTIONS AR VIOLATING douBLE
IEOPARBY - THE COURT DENIED THE A1OTION SuT UND THE Tio ASSAULT
LONVICTIONS CONSTITUTED THE SANE CRIMINAL CONDUCT FOR  SEN TE/VCING
PARPOSES . THE QLURT MIPOSED A SENTENCE oF (00 AIONTHS CONFLINEATEN T
ON EALH COUNT TO RUN SONCURRENTLN, AND ORDERED I8 atoriTHS
COMMTUN T, Q_MS’:T)!)\.,.

ON MARRH 20, 2002 AIR. NOYOLA AQILALED . IN HS RGIEAL MR. AoYola
ARGUED , THROUGH COUNSEL, THREE ISSUES @ 1) THE TRIAL CourRT ERRED
N BENVING- AIR.NOYOLA'S AOTION 70 DRAUSS THE THIRD DEOREE ASS4LiT
CONVITTION AS A LioLATION of DOWALE JEOpARAy ; 2) THE TRIAL LurT
ERREN IN 1mpPOSING. OMAIUINITG CUSTOB, OF 8 AIONTHS AS PART of
THE SENTENCE |, AND 3) THE TRIAL COURT ERRED N 141 p0SING A SEATEMCE
THAT EXCLEDED THE STATUTORYG ARX0UAs .



IN THEIR RESPONSR BRIEF, THE STATE SUABSEQUENTL CONCANLD
ALL THREE ISSUES. THE STATE AKED THIS COURT TO REMAND THE
MATTER TO THE SYdlRIOR CoRT TO Nsauss THE THIRY bEGrer
ASSAULT conVICTION, CHANGE THE TERM of SO IUN /Ty cus?bA.., 70
12 MONTHS, anld CLARIFy THAT THE ComBini£d LENGTH o ConEInEMENT
AND  Communi g CUSTODy CAVNOT  LXCLED (60 ATONTHS.
onN MUNE 28, 2013 QouRrT of ALEALS COMAISIIONER | ATONICH

WASSONS, ENTERED AN ORDER REVANMING- THE AATTER 70 THE
SUIER KR CoRT IR ACTION iN ACKORDANCE. wiTH THE STATE'S
CONCESS ON'S .

ON REMAND, AT THE RESENTENCAIG- HEARING- HELD SEQTEAIGER 10, 2013,
THE TRIAL COURT DBISMISSED THE THIRN DEGREE ASSAUCT CenwvicTion B4scd
ON THE STATES CoNCESSION THRT 17T VIOLATED DoudlE Sopeardy , and
CHANGED THE CommuUni™y cuUsToby FRom (8 A0NTHS TO 12, AZOLynIC-
THE  12AIONTHS  COMMMIUNITY CUSTODy T2 THE INTIMIBATING- A JuBLIC SERVANT
CHRRCE,

MR. NoYolA NOTED HiIS 0BMCTION TO THE 1400SI1TION of THE 12 A1oTHS
COMMUNITY CUSTODY ARGLINIG~, 1T EXCLELDED THE STATUTVR, a1dxiz1cimer.

ME. NoYolA apdcAlS a8 A RESWLT.

D. ARGUMENT

I THE SENTENCANG GouRT DId NOT HAPE THE STATUTORG AuTHORITY 70
IMPOSE A SENTENCE oF WO aenNTHS pLUS 12 AIRNTHS ©f COMMUNITY CuSTODy
ON COBINT 2, WHERE THE MAVIMUM SENTENCE COULD ONLy RE W§ A1O0NVTHS

IN COomBINATION WITH COMMIUNITYG CUASTORY yNDER R 9.944. 101 (9) .

SENTENCNG- IS A LEGISLATIVE DOWER, MoT A JubjtiAl Powéi- S7TATE

V. BRyAN, 93 wn.2d 111 181, ok p.2d 1278 (1980). 1T 1S THE FUNITION of



THE LEGISLATURE AnND NOT THE JUBICIARY TO ALTER THE SENTENCUNG-
PROESS. STATE v. mMonday, 85 -2 906, 909- 10, SY0 p.2d wn, (1575).

A TRIAL COURTS DISRRETION TO mIPOSE A SENTENCE IS UATED TO

WHAT 1S GRANTED B THE LEQSLATURE, Anvd THE COURT HAS NQ INHERENT
OWER TO DEVELDA A PROCLDURE FOR IMPOSING- A SENTENCE WNAUTHORIZED

By THE LEGISLATURE. BTATE v. AMWIONS, 10S™ wn.2d 175, 13 % 79 (1986)

STATUTIR Y  ONSTRULTION 1S A GUESTION of LAve and RELIEWED

DE NOVO. CORKLE . DEPT of LABIR & mdus. 142 wn. 2ol 81, 803, Ko p-3/ <53

(2001) 4 TRIAL COURT MA) ONLG M POSE A SEVTENK THAT IS AUTHORIZED

By STATUTE. N _RE JERS. RESTRAINT OF CARWE, 93 wn 2/ 3/, 4oy p.2d 1293 ().

Bews 9.9YA. 701 AUTNORIZES THE SUPERIIR CoURT T© IM00SE A SENTENCE
oF QAMIMUNITY CUSTODY , BUT w/TH LiviTATIONS AS 7O /TS ApALICATION. R
DINA.T01 (7)) PROVIDES 1N PERTINENT PART
(9) THE TE@m of COMMIUNITY QUSTOD SPEVFIED By THIS SECTION
swall Re REDUCED R., THE CHURT wWHENNEYER AN OFFENDERS
STANDARD RANGE TERM ©F CONFINEMIENT in COMBINATION 1y TH
THE TERM OF COMMUNITS CUSTOD., £XCELDS THE STATUTORY, MAXia1UAN

FOR THE CRImE AS pROVIEA N R 9A.20.0U.

SUBSELTION (3) OF RCiv 9.9YA.70! peovibES .
(3) 4 WwuerT sHall v ADDITION TO THE OTHER TERmis ©F THE SENVTENCE,
SENTEML AN OFFEINDER TO QOMBIINIIT LLUSTOSY AR ONE VEAR nHEN
THE COURT SENTENRKS THE PERSOY JO THE USTOA., OF THE DEpRRIVIENT
ror".
©) Ay RIME - ACANST PERSONS UNDER Rews -T9A:- 411 (2)
THE INTIMIDATING A PuBlUC SERIMANT CHARG:E IS NOT A VIOLENT OFFENSE . SEC
Rew 2994 . 030 (SU). I iS A CRIME AGAINST A PERSON. RCw 9.9YA. i/ (2)
INTIMUDATING- 4 pABUC SERVANT 1S A clASS A FELONYG wiTH A SERICUSAIESS

LEVEL oF 3. MR. NoYolLA HAS mMME Dlus PIVWTS SO HIS STANDARDE RANGE



SEANTEMRE 1S ST~ U8 AONTHS PURSUANT TO RCw T M-S0, THE STATUTE
THAT SPEUAAHy ESTABLISHES mis MRAXintdan SENTENCE HE 424 BE GtyEN
Pu&suwi‘ TO 7L SERIPASNESS OF HIS OFFENSE AnD THE OFFENIER ¢ Riv1mniA(
HISTORN, . SEL RCwv 9.94A. 010 (1)

HERE  a1R. NOYOLA LW AS GIVEN 4O AIONTHS FOR COUNT TWO, iNTIAAATING
A puBLIC SERVANT Rcuw FA-70.180, whickH 1S B AHMONTHS BELOw THE M14Axisium
HE could RECEIVE. THERLEFORE, THE SENTENRIAG- COURT DID NOT HAVE THE
STATUTORY) AUTHORITY TO IMPOSE /2 AONTHS COMAIUNITY, Q870D BECHUSE
THE ADDITIOVAL 12 AOMTHS ninild EXXECD THE STATHTIRG 4R vinquser By
4 monTHS . 4 SUBSEQUENT REMAND 1S NECESAK,, 7O CORRECT THE RESENTENCN/G
£RROR .

2. THE SENTENUNG COURT ASAAPLIED THE ' STATUTORG AIRXIAIAAT" FOR
COUNT 2, BECRUSE THE RELEYANT STATATOR, AIAXIAIUM 1S THE HiGH £/l

OF THE STRNIARD RANGE tNDER Rcit, 94.20.021 (/).

4 COURT RAVIEANS A DISCRETIONAR G SENTENCING DECISION MAJE  uadER

THE SRA FOR ABUSE OF DISCRETION oR siSALALICATION of LAw. STATE ¥, £LUOTT,

1 win. 26,11, 185 p.2d 440 (1990). 4 TRIAL CoRT ABASES /7S DISCRETION +F

ITS DECISION 1S "MANIFESTLS, LNREASOVABLE | BASEN on "UNTENABLE GROUNDS,
o MABE IR "UNTENASLE REASONS | STATE LxREL. CARROLL v, JunvKER, 79

wn 2l 12, 26, 982 p.2d 775 (1971) A DECISION 15 BASED ON ULINTENABLE GREUAIDS
OR MADE FOR UNTENASLE €LASONS 1F 1T REST ON FACTS UNSAL0RTED Ay 7HE
RACIED OR wAS REACHED By, Agalini- THE nronG (£O0AL STANVAARD © A DECSov
1S MANIFESTLG UNREASONABLE 1f THE COURT, DESHTE APPlgqilG THE <omeeec
LEGAL STANBARD TO THE SugARTEN rATS, Adpa7S A vi€iv THAT Ao REIONABLE
PERSON niild TAKE, An ARRIVIES AT A BECISION Ou7S/8E THE RAAGE ofF
ACLEOTABLE CHOILES . STATE v. ROWRIS, 199 nwn.2d 447, uSY , 7/ p.3 (3% (203)
CPRURTS INTERPRET A STATUTE DE NOVO. STATE v. B&IGHT, 129 wn.2d 251, 248, Wy 9.2

922 (1996)



Rew A.9YA. SIS IDENTIFIES CRIMES AULEGEALy QOMAUTTED wiTH 17S SERELISAMESS
LEVEL ,TO HELP wWiTH THE 1mg0SITION ofF THE TIME PROPIRTINATE wiTH TrHLE
OFFENDERS  CRIMINAL HISTIRN SCoRE.

RCw 9.99A STO 1S THE STRTUTE THAT SPECIFICKL ESTABLISHES THE #1410 41
SENTEARL A PERSON CAN RECEIVER BASEA ON THE SERWUSNESS of THE AL
COMATTED OFFENSE ANy THEIR CRIMInAL HISTOR y 1.8, 1TS THE MIAX—1LA %7
SENTENCE AUOWED By LAw UNLESS A JubGk oR Jum\, DETERAI/NE THAT FACTS
EXIST THAT AUTHORIZE AN LXCEITIONM. SENTENKL Blyovd or S&tow 7HaT ST AR
RANGE , IN CTHER woRDS ' STATLTORY MANMUAN . (Emphasis ADDEA)

Rt 9-2YA YOS providES

() whHEN A pERSON 1S CONVILTED OF A FELONG | THE CouURT SHALL saqpesk
puw/sﬂmavr AS PROVIDEB 1y THIS CHADITER .

Q) THE commr T SHALL 100SE A SENTENCE A /@V/MA w¥ THE A LULORAING-
SECTANVS AND AS A gplic 8L 11 THE CRSE”

(1) UNLESS AINUTHER TERM OF CONFINEMENT APPLIES, A SENTENCE e sTHins
THE STANMARD SENTEARL RANGK &STRBLISHEA Nl i 9.9%4.;‘/0 o€ +Su9.577;
(Snhisis 4DDED)

Po 9A.20.0CH ?ﬂole.(Sf
(1) FELONN) . UNLESS A DIFFERENT AMRXIMUM SENTENCE FoR A ULASSIAHED Filowy

IS SPRURICALL G ESTABUSHED Ry A STATUTE of THIS STATE, No PERSON QoniiCTLM
OF A UASSIFIED FELONG SHALL BE potndiSHES Bv CovFINEAMENT OR FINL EXREEBNG
THE FollowinNG "

(6) For A CLASS 5 FELONY, By CONFINEMENT N A STATE CORRECTIONAL /STITULITON
fOR A TE®M OF TEN yEARS - .

HERE, ALTHOUGH THE COURT DIh NOT SPEUFRALLy 10ENTIS THE STATUTE RCw
94:20:02] 1T REFERRED TO 1T /N 1TS ANALGSIS STATING

Y THE -~ THE RANGE ~~ FOR THE INTMUMTING A PUBLIC SERKANT -~ STANBARA

RANGE IS SI TO B MONTHS, SO THE DEFENMDANT HAS 10 BE SENTEAVCED wiTHIN
THAT RANGE: D APPARENTLY THE COURT ORLERED (o aenTHS on THAT

| WONT QHANGE THAT. THE QUESTION 1S, CAN THE COURT ORDER 12 MoNTHS



o COMMUNIT CUSTODY on THAT. THE 1INnITIAL ANSWER 1S YES. jJF THE

eRIMIE ACGAINST A DERSON -~ THE COURT CAN ORDER wup TO /2 #T1ONTHS.

THE DEFENMNT ARGUES THAUOH, THAT THAT nwould EXCEE) His
STATUTOR ) MAXIMUM. WELL, THAT noUld EYREED THE STATUL TORY
MA AU FOR A CLASS C FELOoNy SUCH AS WHAT nAS v Couni7 /,
THE CUSTODIAL ASSAULT or CounT 3, THA CUSTODIAL ASS94 (T, Aul™
1T DOESNT EXCEEN THE- - THE STRILITORY Mmxmnyar FApe counst Bsid,
AND THATS THE ONLy onNE, counT B ~- oR A¥CUSE ME -~ CounT 2
1S THE ONLg CHARCE in WHICH THE COuRT 1S ORDMERING CommaruniTy
CUSTODY . AND SO THE ANALYSIS oF DOES THE SENTENCK pLus <ommuniiy
QUSTOA EXCLLD THE STATUTORYG MIRIMUN ... THE ARITHAMETIC IS,
ADDINI~ Lp THE ACTUAL SENTEKE pLUS THE COMMUNITY /N THAT
PARTICULAR COUNT, AND SEEING- 1F IN THAT SGUNT |7 Exc£eds THE
STATATOE MAXIMUM ...

SO | DonT THINK THAT IT RUNS AUl OF AnG Law,. AND so 1°LL
ORNER 12, ATONTHS COVMIAMUNITG CLSTORY OV COUNT 2 -~ nHICH IS THE
INTIMUDATING A PUBLIL SERUANT. " (RP. SEOIT. 10,203 AT 45~4b)

MR. NOVOLA ARGUES THAT THE TRIAL CourRrT A#RADE A A14SR40 LULFTION of
LAw By AgplyinNG THE nRONG~ LEGAL STANMARD IN REGARYS TO wHaAT THE
STETUTO Yy MR KIATUAT ACTUALL G IS,

N BLAKELy . W ASHINGTON, SH2 U.S. 226, 124 5.CF 252 (2009) THE Scaeenic

CAURT DEEINED " STRATUTORY MAMMUMN" AS THE STANOARN RANGE . 1L, THE
AVUNT oF pUniSHAIENT THE JUBGE M8q impose Simiply AS A RESulT
OF THE FALTS REFLETED in THE Sumy yirbicT (As /M THIS CHSE) AnD THE
CFFENMR ek s HOUT RESURT TO AGG-RAVATING FALTORS o= OTHER FACTS,
BLAKELY , SHZ U.S. AT 303 24 $.CH 23]

CEAFFRAMUNG- THIS DEANITION, THE WASHINGTON SudrREME CoURT N STAHIE
. EVANS, 1SU wwn. 2d 43X, YdI- 42 (2005)  CLARIFAIES THAT THE 'STATUTORY

maximidm’ DIN NOT REFER TO THE MRXiIMUM SENTENCE AuTHOR I ZEN Ry,



THE LEGISIATURE FOR THE CRIME (AS ALAIOST EVERy, COURT ConNSIDER/NG-
THE ISSUL HAA CONCL»(LI:'L\). IN- STEAD 'sTA:rum‘,, AR Y hTAN | ATERNT THE
AMAXINUM SENTENCE A TRIAL JUDPE nAS AUTHORIZED TO GlvE niTHOUT
FINNNG~ ADDITIONAL FACTS, /1 THE CHSE OF THE SENTEAICING READIA

ACT of 1951 (SKA) CH-G-T94 RCiw, THE TOP of THE STAVAAKD RANGE. LYANS,
ISH wn.2d AT 44i. (Empiasis ADDED)

THE TRIAL COURT ACKNOWIEDGED THAT MR. MOYOLAS SENTENCE RANGE wAS
ST~ (F MONTHS AND THAT HE WAL TO BE SENTENCED wsTHIN THAT RANGE" (R0
ST 10, 2013 AT YS ) EnpHAsis ODED). THE TRIAL CourT Fumrier $TRTed, "k
ANALSIS of DOES THE SENTENCE pluS CommuniT~ Cus Tody, L£¥CELD THE
STATUTNR Y MAXIMUM ... THE ARITHAMETIC IS, ADDING Ll THE ACTUAL SENTENCL
Plus THE comMuniitg LeusToDG) 1N THAT PARTICULAR Coun, Ard SELG-
1F v THAT CouniT T EXCEEBS THE StRIUIORG A XIAIUMN..

MR, NoyolA DOES NOT CONTEST THE ARITHAETIC CHVEN Ry THE COURT
BAT ARGUAES THAT THE COURT WAENT OUT THE STANVBARE RANGLE whHiclH 7HE
CHURT ACKAOMAEDGEY nAS MR AYOLAS SFETUTHEy AR XA1UAT.

THE CAURT 1S RIGHT THRT ConundT 2 ivTIstDATING- A S BUC SEARAdT +3
A QLSS R FELONSG Bu7 1TS CUASS IS IREELEVANT TO THE ~BALATION OF
MR Moy OLAS SENTENCE, BASED ON Hrs PouniTS AND SERILISNESS o LeLel
OF THE CRIPIE THE CWWURT Conuld Onlyy RECG on THE CLASS of FElowy +F 1T
UAS TO GIVE AN ACEITIONAL SENTENCE WHRA could NOT £xceed 10 yeases.

BECALSE OF THE MIISAZPURATION TO THE WRING STATUTOCy AL 44
wHI THE QOURT FAILEN TO 1ENTIFG,iT ABUSER 1TS DBCETION IN SENTENCAG
MR- NoyOoLA TO AN LINLARFUL SENTENCK VIO(RTING- (TS STATLTG y AUTIPORI7y.

g DRI SBAmIe
3. Rt 9A.20.0%1 IS AMBIGUOUS BECRUSE 1T FAILS TO IDENTIFYG wHiIct

STATUTIR MAXIMUMN 1S TO 8L USED.

THE INTERORETATION oF PROVISIONS of THE SEA mwoliktS QUESTIONVS

to



of LA THAT [ARED REVIEWEDN DE NOVO. STATE v. JACORS ISY mn.2d 96, @oo (R0as)

WHEN INTERPRETING A STATUTE, [ THE COURTS] 0BIEQTIVE 15 TO DETERLRIVE
THE LEGISUATURES INTENT. if

T0 DETERAMINE THAT INTENT L CourRTS] AIRST LOOK 70 THE (ANGUAGE

OF THE STATULTE. SIATE v. ARWMIENDARIZ, 10 wn. 2/ 106 , 110 (2007)
IF THE plain LANGUAGCE oF THE STATUTE IS CLEAR ANY (NAmBI6uicss

KoURTS) AMUST GIvE EFFECT 70 THE LANCUAGE AS AN LxIRESSion of

LEGISLATIVE INTENT. DEPT of £COloGy v 40/74@/:/3{&5‘ Gwin/n, (e, /46
wn.2d 1,9-10 (2002)

THE 'pw.w MEANING' 0F A STATUTOR JROVISION IS TO BE DISCERNES
FROM THE ORNNAR G AEANING- OF THE LANGLIACGL AT ISSUE, AS €l
AS FROAr THE QUNTEKT OF THE SIATUTE /v wHICH THAT JROVISION 1S
FOUND, RELATER I EWVISIONS, AnB THE SIRTLITURG sScheme AS A nHOLE.

WHSH. pul. JORTS ASS'N . MepT of REVEMUE, 148 nn.Rd/ 437, 4 4S (2003)

F A STATUITE IS AnBIGUEUS, THE Ruils OF LENIIT REQURES THE
CoulT TO INTERQRET THE STATUTE N FRVOR OF THE MEAEVIANT ABSENT

LEGISLATIVE iNTENT TO THE CONTRAR . IN RE CHARLES /38 wh. 2/ 239,

249 (199%)

Row 9A. 2001 PRAADES i1 PERTINENT PART !
) FELONY . LUNCLSS A DIEFERENT MAXIAtAA SENTENCE R A CLASSIF7£4 retorvy
IS ESTABUSHEN SOLCIAICRLIN RSTRABLISHED By A STATLTE OF THIS STATE, MO PEéASON
CONVICTED OF A CLASSIFIED FELONYG SHALL BE PUNISIEd By ConFinetrénT on
FINE EXEEMN G THE FOllowsno-"
@) For 4 cLASS A FELONG | By CVFINEMENT 10 A STATE CORRECTION AL
INSTITUTION FOR A4 TERA1 OF UFE 80RISONAMENT . .
() For 4 cLASS B FELON, By ONEINEMENT 1N A STATE CORRLUTIONAL
INSTITUTION FUR A TEEm oF TEN y£ARS ...
©) FR A clASS © Fllory, By CONEINEATENNT IN A STATE CoRRECTION AL

INSTITUTION Fgr FlvEe YEARS ...



MR. Noyola ASSERTS THAT RCw 94.20.024 () 1S AMBIGACUS . HE 2EGereST
THAT THIS COQURT LoOK AT THE LANGUAGE 1N SuBSceTion! (7). SeeciAreally
HE POINTS TO THE FRST parT of 7HE SEVTENCE THAT says,” wniEss
A DIFFERENT mRAVmitnn SENTENQE For A CLASSIF1ES FELenty 1S Spccsr7eally,
ESTARUSHED By A STATHTE oF TS sia1e’..
HE CONTENDS THAT THE STATUTE IS MEANT TO REAN AS, 1F THERE (S
A STATUTE THAT IDENTIFIES A MAXMIUv e A SENTENCE | swH AS Row
DAYA. IO (THE SENTENUNG- GRID OR TABLE) THEN THAT STATUTE IS THE
's'rﬂ»mm«, maynrun’ Vo RN RECEIVE.
4S v THIS CASE, BECAUSE RCv 9-9YA.S10 1S A SPECIACILLy ESTSBUSHEN
STATUTE THAT ALOWS A Mirnmusn Avd A1yhum FOR A pPrROSUR/BED
CrRIIE RASED ON THE SERIUSNESS LEVEL AND OFFENDER CRinzinia( HesTitey
POIMITS, IT CAN ONLy RE THE MAXIAuUm SENTEK (STATLITOR'Yy ARYIATrw)
'm CAN HavE Appli€d TO your SE/UTé/VCE.(ém/I/‘LSIS ADNA }

THE COURT CAN ol Apply SuBSEcTion A, R, AD C 1F THERE is o
SPEULAUY, ESTABLISHES STATUTE niTH A STANVDARE RAnGL THAT COnTa/AS
A4 MAY AT A RASED O OFFENDER Loinirs And SER/GLANESS LEbcl . 17T (S
THE INTENT ©F THE LECHSLATURE TO CREATE THESE ALTERNATE F24S
OF CONFINEMENT FOR A CLASS 4, 8,0¢ C FELowvg So A SUBGEL CAvNOT

SENTENCE A PERSON THAT LOmmIiTTEA A class ¢ Félorvy TO A LIrE
TERHT AND SO THEq Mg NOT 410058 AN EXCEg Troval SENTEACK
ISé\,ONA THAT.

IF THE COURT DDES NOT AUREE THEN ,WHAT IS THE RA0SE OoF Mk
THE SEA-?

Ro 9.9UA. 010 HE(PS FURTHER MR, MOYOLAS ARRCLIAIENT. +7 STATES
Y THE purmSE OF THIS CHaPTER 1S TO ARKE THE CRMINIAL JUSTICE SNSTEA
ASLVUNITABLE TO YHE puBUC Ry DEVEWPING A SqsTEM FOR THE SEVNTEAUA G-
O FELONY OFFENDERS nHICH STRUCTURES | Ru7 DOES NOT EUn1inATE
PISCRATION ARG DECISIONS AFFECTING SENTENCES , AnA TO

() ENSURE THAT YHE PUNISAMENT FoR A CRiM/nAL oFFEVSE 1S

2



DEOPORTIONATE TO THE SERIGUSNESS oF THE OFFENSE AND THE OFFEVAER'S
CRINUNAL HISTOR N, ", (Emp/#;s:s A064)

B 9.94A.030 IS THE DEAINITION STATUTE AN T DEANKES ‘STATLTUEY
AR Aninm %éNTI:'NQL,AS,”Tﬁé MAgrrUn? LENGTH OF TImE Fore nwHItH Aan
OFFENDER Ak, L CONFINED AS PUNISHMENT Fire A CRMIE AS pPrRuSIRBEY
IN CHApPTER 9AZ0 | 9.92. 00 THE STATUTE DEANING THE CRIME OR OTHER
STATUTE BLAING- THE ARxistvin PE4LDy /e A CRINIE.

BCiv 9.944. SOS @)(a)(i) w74T€S !

'UNLESS ANDTHER TERN ©F COnFINEMENT ApdLIES ; A SENTEACE 4 sTMn
THE STANDARD SENTENCE RAN(L ESTABLEHED iy RCn V.548.STO o 9.944.577 *

S)u-"A CoURT mdy, NOT imdOSE A SEN TE/E pPrRIVIQING- o8 3 TEA#
OF COVANEAIENT 78 COmMUiily CUSTUDY THAT LEVCECHS THLE STATVTVEY
MRKIMUN Fole THE CRIME AS pRoVINED 1N CHa ATER 94.20 £cin!”

ALL THE SUBSMQGUENT STATLATAS TREEN AS A wHOLE, FAIL TO 1DEnTIFy
WHICH PART OF 94.20 AppLI£S 7O THE STATTVRG ARXiATA.

ITS Ve Ay 3REAT THAT 98:20.0%1 IS A8/ US N n 4T A
AREMLAM SEITENRE 1S AND 1T ALLGUS A cou’T TO USE SuBSLLTIoS
A, B, AND & OGNy 1F THERE IS NO MRMIUMN SENTENE S 2ECI1FIL4LL
CSTAAUISHED By A STaMaTE. BECIUSE OF TS AmBiGiu Ty 1T AL THE

COLRT TO BASE TS UNUwFUL SENTEE on THE wWRONG (LGAl STANDAS
Gvil MR . NOWOLA (2 mONTHS of commun/iry CUSTOA wiil EXcerls #5

STANATIR Gy MRusidan By 4 AMENTHS.

BECAUSE THE RULE oF LENITq AAPLIES sy THis CASL THE Rule fAIRS
MR Nyl AR INTERPRETATION,

Y. THOUGH MoOT BECRISE of THE DiIsmuSSAL of 1S THIRD DEGREL ASSALLT

ConVICTION, ‘THIS CASE CorvTRINS mATTEAS Of CONTINUING~ AND SUBSTAN TIAL
PUBLIC /INTEREST THAT ARL PRESENT RLGUIRING REVIEW TO HELP FuTiiRE
PABLIL OFFUALS W AL NAUBLL JEcPARB SErTEARLS .

1%



THE COURT HAS THE powkR TO DECIDE A 41007 CASE 70 RLESGULE  1SSULS
OF CONTINUING- AND SUBSTANTIAL puBUC JNTEREST 1F GUBANCL nerild BE

HELOFUL TO PUBLIC OFFICERS Arid THE 1SSUE 1S LKL 7O RECUR. SOLENSOA/
V. Ty, OF BELLINGHAM, 80 wn.2ol $Y7, ST% (1972)

N DECUDING wrikTHER A CASE PRESENTS (SSULES OF ConTivuInNG A
SUBSTANTIAL pUBUL INTEREST, JHREE FACTORS ARE D& jEAtrned I €”
1) WHETHER THE I1SSué 1S ©F putBUR o JRIVATE NATURE * 2] RHE TR
AN AUTHWTICE DETERVIVATION 1S DESIRABLE 7O JROLIBE Cetrbanes
TO puBLIC OFFICERS: 3) WHETHER THE ISSurc 1s Ldel, 70 @ECHR,

SATOMI OWENERS ASSN v. SATOM:, L, 10T wn. 2l 751, 796 (2009)

THE QOURT 418y ALSO ONSIVER THE LIKEUHODD THAT THE 1SSUL nall
ESCaE REVIEw 1BECASE THE F9CTS of THE COVIROVERS, ame SHmer
LIvEN. of .

OUR SUIRENE CouR] HAS OBSERVED THAT rsues oF <onsiritcrion/#C
OR STATUTYRY, INTELARETATION TEND TO BE more puBlUC /n/ NATURE
ML LIKELG TO ARISE AGRIAI ANVD THE DEUSRWS HELP TO bl PuBlc
OFFIVIALS . /ar RE Bousnd, 1STT nwm. 4297, §58 (2010)

MR, NOYOLA AIKS THIS COURT TO RELIENR THE ISSUE of DouABLE gkl
WHEN A DERSON 1S ONVIKTES ©f CUSTODIAL ASSAULT AnS THRA DEGreé
ASSAULT RASEDN on THE SAVIE /i TENT R THE SA31€ ViCTIaT,

TS pUBUC @R PRIVATE NATURK ExisT GECRUSE 1T DEALS wuTH ConNsTYIUIIOmAL
AND STATUTE INTERPRETATION | AN AUTHIRITIVE DETERAINATION 1S /v USSAe,
TO GIVE (UIDANRE TO PUABUL of FRKERS ABECIUSE THE JOSSIBLE AIERSE
CONSEQUENCES HRVING st LTIPLE COrviitTIoNS BARSES o Ve 4CT whHiILH
EITHER INCREASE AN OFFEVIR SIRE OR SUBIECT THERT TO THE JERSISTENT
OFFENDER ACT AN AS /N THIS CASE, 1T wAR SHIRT LIvED BECRUSE of THL
STATES CONMFION CONCLSSION 4ANB ALSO 18 UKEL, 10O RECUR BECALSE
COURTS ARE STILL UNDECI)ES ON How TO SENVTENK crRinzes R4S ony
THE SANVIE INTENT: SAVE vitTint BaTl DIFFECErIT STATUTES.



AT I1SSUL 1S WHETHER (USTOMRL ASSIULT RCle 94.36. /00 AND ASSts T
N THE THIRE DEGREL Rcwn 94.36.031 ARE THE SAME OFFENSE And IF THE
LENSLATURE HAS AUTHORIZED puniSHAEnT 08 CONUILTLONS For BorH Sets=Tely .
RoTH THE SITE AND FEMRAL CONSTIPUTIONS LOROH/ISIT #30illiydis  pPurArd/SHETENV TS
P THE SAME OF/ENSE - LUS.CONST. A31En8. v ,ConesT. pre/. L § T srmie i Tv€d7
1S3 el 7057, U0 (2005). CLAMS OF MUBLE JCrpsmb, amd iesTiord rREtaed
DE NOVD . STATE v. SAUmsnt 5% wn.2of 736, 746 (2006)

TO DETERNNE wWHETHER THE (ECISIATURE W TENDES TO puriiSH CRH7ES
SEARRATEL ), CGURTS A2l THE fFUR~pIRT TEST EAMn/Cisire€d

STRTE y. fRELNIN /T3 wn. 2o 748, 77/-73 (20057). F1R5T, CodRTS LovkK AT

THE STATATOR, LANGULIAGE TO DETERMMVE If SESARLTE JANISHAIENITS ARA
Sl HICR Ly 4tTHONEIZED . 1o AT 773 . SECorVY, ConieTS ASK nHETHER ové
QIFENSE INCLUDES AN ELEVIEZYT AOT INCLUBED 10 THE O7HER Anid mie T
WPRoIF Of oVE OFFENSE o) MaT NECECSARIC, MOWE THE OIHeR . S22 )t

v, CAUE 125 nr el 769, T77 (19957). THIRD, CRARTS USE THE 7ERCER
DRTRINE TO DETRRMIING LENS(ATIVE WTEMT EvEn 1f 710 Comiis Hive
ALl DIFERENT ELkmrepyls . rREEASAN , /1S3 ne. 2 AT 772 AN, | Evter
IF ON AN ABSTRART LEFE( THE Tetro CuverlTIUrVS AgIEsre 77 BE Fore 5L
SAVIE OfFE/SK om Fpre CHARELS THAT nculd MERGE | (iR TS #7L45T
DETERIvE WHETHER THERE 158 Arv INBESENBENT Duim dbSE <R EA7ECT rare
Rl OFFENSK. 6! AT 777 .

THE CQURT FIRST ConNSHIERS 4rig EXPRESS o iMpPUED LeGiISLATIVE mITEN T~
BRED o THE CrminiAl STETUTES Nl vES . THE THO SIATLUTCES GovERANC
CUSTVAI A ASSAULT An/) SBBR ASSAILT irv THE THRY debees | BCn 94.36. fov
Ad e 2A-36.031 DO AT COATAIN SoLCUR  pretviSiorNns Exaessls
AATHRIIIUING  SELARATE pUNISPRVIENTS 8 TIE SAVIE Corydie 7.

THAS | THIS CoURT SHRUlD THRN TU THE SANKE EviDENRL TEST Andd Ask
WHETHER THL Tno CRIMES ARE THE SAME wy BoiK LAw AN [nsr FRLT,

STATE v MARTIN, HT wn A2 89, €% -79 (2009) eFFENVSES ARE THE SAvE 1y

LA WHEN PRODF oF ONE nuutd AL PROVE THE oTHER. 1o AT (19 .



THE SIRTE ALULEGES THAT mR- Mryola CommiTTES Tro SEI9RRTL ASSITS,
ASSAULTIVG OFFICLR KISUR wWHILE AT A ADULT CIRRECTION #VSTIPUTION O
LoCaC ADUCT DEGEN TIN FRULUTIES whlo waS JEofiree NG orFrcitl durves
and A lae ENFRENENT OfFIER oX OINER (1 loy bl OF A tda CiiRces7e]
AGENRY, who nA5 PERSARAunlG- HiS vz WEL oFFiC#( Duins,

THE EVENTS IN QUeSTON Wb RE FCTENS TAEEI RO2/VST™ THE SArire
VICTIN, AT THE Samié Timil AnB pLACL ., BECHASK ASSAULT 1S NoT DEAWVLED
IN TERAS OF EACH PHSICal AT AGA/NST A VICTIn, AMoyolAS ARTIONT CorvsTITTk 4
ONE SINIAE ASSSUILT /N ARCT. THEG ARK THE S4mk N LAan BECRUSE LpF
of onNE NECESSARILG pROVES THE orHER.

AS THC Sa b€ Couri STAHTKD /N SIRTE v. T(LL !

"Erj{é ASSGULT STRIMATE DOES NOT DEFINE THE SPECIAIC il eF JRUSCCuTION

IN TERMS of LACH [H9SIAL ACT AGANST A VICTINI . RETHER, THE LTS EATURL
DEANED ASSRULT cnly, AS THAT CCLURRING nHEN AnS 18101 gt l "ASS3ea(TS"
ANGTHER ! STATE v. TiLt, 138 nn.zd 1y ~17 (/79?}

IN RI§S, THE UnITED SIATES Su gt HE COURT OSKERVED THAT A1ilfiple
CONVILTIUNS WHOSE SENTENCES ARE SELVED CONCugRENTEqG #15; SILL
VICLATE THE RALE ACAunsT MUBLLE SEgRDy . SIBTE v CRUL, 125 nn. 2d 769,
273 (1275) (gSsTende BALL v INITED STATES, Y70 US. 8506, 30Y-6S, 05 5.C7.
1008, 1673~ 74, 84 £ 2o 290 (1955)

ey NOTED THAT THE SEWB CONVICLTION , nMOSE CONCOAIITANT SEINTENCE
R SERYEN CONCURRENTLG | NES NOT EvRPGRATE SMply BECASE oF THE
CONICL URRENCE ©FF THE SEAITENIRL. IHE SEPRATE COVUVICTEON, AAIRT FR 1
THE CCARURRENT SENTEACL, MAS LOTENTIRL ABERSE CollATERZL COrvSesnleCLs
THAT are, Nol GE 1vreed. o

IN THIS CaSt THE WURT QRpPERLy DRVISSED CoransT 8 BéCacile T
REMUNIRLD THAT THE ABAULT nAS Nk KT VD TH#T 710 CoMviCTron/s
FIR THE SAVIE ACT Coutld) SUBIECT MR Nyy(ld To AWERSE CONSEL L/EN/CES -

BoTH STRATUTES LSO 1 DENTIFy THRT A peRsory 15 Cailly O0F Cuts TodIA(



ASSAULT AND ASSAULT i THE THIRD BEGREL +F NoT CilT~ OF FIRST
SERGvD) DEGCREE 4SS4AlT . THE ) ARE NOT DIFFERENTIATEY In Tew#25 oF
DEGREK OF ASSAULT SO THIS FURTHER MRUAS THAT THE LECIHSLITLRE
AURCLS THAT THE ARL THE Shnzg CR/mE.

PECAUSE THIS ©RSE JRESEFSTS A PERFECT SET of FACTS fuR A
DYUBLE SEepared., AVAINSIS FUR LFUTHRE GriiDANCE, THS coutre] shperld
REvIEw THIS CASE -

ConvtLusipn/
WAERLARE | jiie THE £ea5onS STHTER, THE commenvirg ciesTedy
o erunT 2 SHould BE REMED 70 S AWNSTH, THE RULE OF LEAITY
SHPULD APl TO 41R. NovolA | AND TS CoLime7 SHoull REL/Ese
. Ws CASES BECHASE 17 COrvIRNS AIRTTEAS OF COr7rA/er e~

AV SuBSTRNnTIAL [uBlIC /72 €ST.

DATED THIS 26TH Doy, of FEB. 20/Y. /écé/&_'“

( MARIY Ay0Ll2
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CERTIFICATE OF SERVICE.
MANBOY RiilL GR 3.1

HossToN v. Lack, 417 LS. 26k, j0% 5.CF. 2379 (17%5)

| CERTIFG THAT oN THIS BATE THAT | MRILEN THE FOLlOw /NG DOtk TE) -
]
SUSPLEMENTAL STATEMENT OF ADDITIONAL CRoLnNOS '

By GWinG- THEM TO AHCL PRISON AUTHORITIES 70 /34 PrROCESSEN LEGal A1
fOSTRGE pRE A4id, TO"

RENEE S, TOWNSLEN
COURT oF AgIER(S CLERK
S0 V- CEMR ST

Y MANE, WA - V9201

DATED THIS 27TH DA, of FEBRUAR. ZOIY AT A/Rnsy HEICHTS wA.

T

A1GPELO /lfﬁyo ¥



